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without a change in the composition of the Court. 77 Then, rapidly, Associate Justice Sandra Day O'Connor announced her retirement in June 2005, and President George W. Bush nominated Judge John Roberts to replace her. While Judge Roberts's nomination was pending before the Senate, Chief Justice William Rehnquist died on September 3. The president then decided to nominate Judge Roberts to the succeed the chief justice's seat, and, after hearings and public debate, the Senate confirmed him by a vote of 78-22. But this left O'Connor's seat unfilled, and the president soon appointed his White House counsel, Harriet Miers, to replace O'Connor. After interviews with individual Senators, which did not proceed as well as the Bush Administration had hoped, and after criticism by several conservative groups and individuals who, while ordinarily supportive of President Bush, did not find Ms. Miers either sufficiently conservative or qualified professionally, she withdrew herself from consideration. President Bush thereupon nominated Judge Samuel Alito, who was confirmed by a vote of 58 to 42 on January 31, 2006. This flurry of activity has brought the selection process for Supreme Court justices sharply to the attention of the American public.
In this discussion I do not attempt a comprehensive review of the topic, nor do I canvass the broad and varied powers of the Supreme Court. Instead, I will discuss the president's authority to nominate Supreme Court justices and the Senate's authority to "advise and consent" to these appointments or, by failing to consent, to defeat them.
Chief Justice Beverley McLachlin of Canada has observed that the appointment of judges to the Supreme Court of Canada appears "to respect the dual requirements of choice based on merit and preservation of judicial independence. In my own view, the goal should be to appoint individuals who embody the most valuable judicial qualities of competence, impartiality, empathy and wisdom. Unlike the appointments process for the Supreme Court of the United States, candidates are not questioned on their beliefs, their views on the law or their previous decisions." 78 Chief Justice McLachlin addresses two key elements in the Canadian system: the importance of "merit" and the exclusion of political factors, which she underscores by emphasizing "judicial independence." Merit is also considered in the U.S. appointment process, while judicial independence is protected by the constitutional provision that allows justices to remain in office permanently "during good behavior." Nevertheless, as she suggests, there are important differences between the U.S. and Canadian systems.
In the U.S., unlike in many other countries, neither the Constitution nor a statute establishes any requirement for the position of Supreme Court justice: not 77 Early in the Republic it became a court of nine members, but in the aftermath of the Civil War, which ended in 1865, the Congress provided for as few as seven before allowing the number to revert to nine in 1869.
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There it has remained, and it seems highly unlikely that Congress would again change its size.
2. What are the criteria for a presidential appointment to the Supreme Court? There are several, and each appointment ordinarily will involve more than one. The first is professional merit, which Chief Justice McLachlin emphasizes. The recent appointment of Chief Justice John Roberts is an apt example. Even those unsympathetic to his conservative philosophy acknowledged his sterling record as a lawyer for the U.S. government and in private practice, and observers were immensely impressed with his testimony before the Senate Judiciary Committee. Roberts answered difficult constitutional and jurisprudential questions without notes and without the assistance of aides, and he carefully articulated a jurisprudential philosophy without committing himself to specific outcomes.
On the other hand, as suggested above, Harriet Miers was undone in part because neither her record as a lawyer nor her conversations with senators persuaded them that she was of sufficient legal stature or adequately familiar with the complex and nuanced field of constitutional law to serve on the Court. Ideological appointments tend to follow the fashion of the day. For example, in the 1930s and early 1940s, the implicit test was loyalty to President Franklin Roosevelt's New Deal program to combat the Great Depression. In the 1950s, the standard often related to racial desegregation and the degree to which free speech and association could be reconciled with punitive governmental action against Communists and other leftists.
In recent years, presidents have concentrated on abortion and gay rights and issues of presidential power. Thus, 83 These justices and a few others have been deemed "failures" in questionnaires about Supreme Court justices submitted to scholars and lawyers. Another consideration, and often a decisive one, is a political debt owed to a nominee, even though the appointment may be meritorious in its own right.
delegates at the Republican convention to prevail. Warren, the California leader at the convention, delivered these votes in exchange for a promise by Eisenhower that he would nominate Warren to fill the first vacancy on the Supreme Court. To his later regret, in light of Warren's liberal judicial record, Eisenhower delivered on the promise even though he is said to have hesitated because his first appointment was for chief justice and not, as expected, for associate justice. 3. As noted above, presidential judicial nominations are subject to the Senate's "advice and consent." It is unclear, and usually not known, how often presidents seek the advice of senators before making an appointment, although it undoubtedly occurs at times, either because a president respects the views of particular senators or because he wants to learn how the political wind will blow on a particular nomination. on many constitutional issues that are widely regarded as "political." 94 The Senate, in the early 1990s, aggressively questioned the two appointees of the first President Bush, although both were confirmed. Justice David Souter of New Hampshire was a largely unknown quantity; indeed, he was called the "stealth candidate." Souter had engaged in no extrajudicial writing and both liberal and conservative senators were perplexed and concerned. But after a strong intellectual and personal showing before the Judiciary Committee, Souter was confirmed comfortably by a vote of 90-9. The nomination of Judge Clarence Thomas, an African-American U.S. Court of Appeals judge, to succeed civil rights icon Thurgood Marshall, was a far different matter. From the outset there was widespread doubt that Thomas had the stature to succeed Marshall, and moderates as well as liberals raised many questions about his views on abortion, civil rights, and other issues. After the Senate hearing ended, a female law professor who had been an aide to Thomas accused him of sexual improprieties, leading to further hearings that were televised and captured national attention because of the titillating nature of the subject. The Senate eventually confirmed Thomas by the narrowest margin in history, 52-48.
By contrast, President Clinton's two appointees to the Supreme Court had nonadversarial hearings that led to prompt confirmation. Judge Ruth Bader Ginsburg, while a law professor, had been a staff member and then a general counsel of the ACLU, a controversial organization, and she therefore could have been a highly contested choice. But Ginsburg received an endorsement from Ross Perot, a strong third-party presidential candidate in 1992 whose presence in the election had contributed to Clinton's victory. She received an even more important boost when prominent conservative Supreme Court justice Antonin Scalia, who served with Ginsburg on the Court of Appeals for several years and had become a friend, assured leading Republicans that Ginsburg was qualified and not extreme in her views. 95 The appointment of Stephen Breyer had a similar trajectory. His main backer was the influential senator Edward Kennedy, to whom Breyer had been an aide on the Judiciary Committee while on leave from a professorship at Harvard Law School. Breyer was known and liked by the committee's leading conservatives, Senators Orrin Hatch and Strom Thurmond, thus virtually guaranteeing Breyer a stressless hearing and easy confirmation.
An important issue at Senate hearings has been what sorts of questions are appropriate to ask nominees. It is widely accepted that it would be improper to ask how a nominee would rule on forthcoming cases, and, by extension, it has become rare for nominees to be questioned on how they would have voted on leading decided cases, including Roe v. Wade or the Steel Seizure case. 95 Ginsburg was the second woman nominated to the court, following Sandra Day O'Connor (1981). Neither was subjected to overt sexist opposition, in part, because they were both highly qualified and, in part, because there was a consensus that the time had arrived when a woman could and should be appointed to the Court. There has been no openly gay member of the Supreme Court.
96 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (President Harry Truman's "seizure" of American steel mills to assure continued production during the Korean conflict ruled unconstitutional).
tacitly agreed that senators can ask nominees to discuss their judicial philosophies, such as whether there is any right to privacy embodied in the Constitution even though privacy is not mentioned in the document. This is, of course, an indirect, and not infallible, way to learn how a nominee may vote on abortion and related cases. Similar indirections are used in connection with free speech, federalism, and other hot issues. The process is not tidy, and the line between proper and inappropriate questioning is unclear. 97 In many confirmation contests, senators, when deciding whether to support a nominee, often endure some tension in appraising the individual's professional qualifications and his or her ideological identity-sometimes referred to as the "legalist" and "political" approaches to a nomination. This tension surfaced in the recent nominations of Chief Justice Roberts and Justice Alito. Both men were widely regarded as deeply conservative and, therefore, likely to alter the direction of the Supreme Courtespecially Alito, who would replace the more moderate Sandra Day O'Connor. On the other hand, Roberts and Alito were regarded as well qualified professionally, and this consideration eventually overcame some Democratic opposition to the nominations and their eventual confirmation. 98 Senate hearings are now established elements in the process of confirmation to the U.S. Supreme Court that Chief Judge McLachlin has contrasted with the Canadian system. It may strike one as unseemly to subject nominees to such inquiries, but it is acceptable in the American context because of the vast power that Supreme Court justices wield through lifetime appointments-tenure not accorded in most other systems-which now can mean many decades of service. In these circumstances, it is desirable that both the public and the Senate have access to as much information about a candidate as can be learned without impropriety.
On the other hand, there is a broad consensus that Senate hearings, as they are now constituted, are a highly imperfect means of appraising a nominee. Senators tend to make speeches instead of probing a nominee's qualifications, and even intelligent questioning ordinarily permits the nominee to answer in generalities and avoid confrontation with the most difficult issues. Nevertheless, the current system is likely to continue because senators would not want to lose the opportunity to shine (or at least to appear) in nationally televised hearings and because nobody has come up with a plainly better alternative. While nominating and confirming only lower court judges may assist with predictability, it means foregoing the appointment of justices with high-level experience in the executive and legislative branches and in the private practice of law. For example, in 1950, there were five former senators sitting on the Supreme Court, and now there is none. The Court's docket is varied, and the wider the range of legal and political pre-Court experience, the more likely the justices will bring informed and diverse approaches to the cases. Nor is prior judicial experience a reliable indicator of the quality of an appointment; many excellent justices lacked such experience, including Hughes, Brandeis, Black, Frankfurter, Douglas, Powell, and Rehnquist. What is not in doubt, as we look ahead, is that a searching and complex process of nomination and confirmation will continue as long as the Supreme Court exercises its present broad authority. There is no indication that this will change in the foreseeable future.
Nota redacþiei: Articolul a fost publicat iniþial în International Journal of Constitutional Law 4, no. 4 (October, 2006), Revista Forumul Judecãtorilor primind permisiunea autorului ºi a revistei americane în vederea republicãrii exclusive a studiului în România.
